EXPLANATORY MEMORANDUM TO

THE TOWN AND COUNTRY PLANNING (ENVIRONMENTAL IMPACT ASSESSMENT)
(MINERAL PERMISSIONS AND AMENDMENT) (ENGLAND) REGULATIONS 2008

2008 No. 1556

1. This explanatory memorandum has been prepared by the Department for Communities and Local
Government and is laid before Parliament by Command of Her Majesty.

This memorandum contains information for the Joint Committee on Statutory Instruments.
2. Description

2.1  The Environmental Impact Assessment Directive (EIA Directive) requires that, before
development consent is given, projects likely to have significant effects on the environment are made
subject to an assessment with regard to their effects. The Town and Country Planning (Environmental
Impact Assessment) (England and Wales)(Amendment) Regulations 2000 (the 2000 Regulations) applied
the requirements of the EIA Directive as transposed by the Town and Country Planning (Environmental
Impact Assessment) (England and Wales) Regulations 1999 (the 1999 Regulations) to applications for the
review of mineral permissions made on or after 15 November 2000. These Regulations apply the
requirements of the EIA Directive to applications for the initial review of mineral planning permissions
made before 15 November 2000 which still remain to be determined. These reviews are referred to in the
rest of this Memorandum as stalled reviews. The Regulations apply to the stalled reviews the sanction
(which already applies to post 15 November 2000 EIA applications) of automatic suspension of mineral
permissions for failure to provide the necessary environmental and other information. The Regulations
also apply, to all reviews of mineral planning permissions, additional sanctions for non-provision of
environmental and other information.

3. Matters of special interest to the Joint Committee on Statutory Instruments

3.1  The 2000 Regulations introduced the sanction of automatic suspension of planning permission for
minerals development for failing to provide environmental information within a reasonable period. These
Regulations apply this sanction to stalled reviews but go further by imposing a duty on mineral planning
authorities (MPAs) to make a prohibition order after two years of automatic suspension. Regulation 4 of
these Regulations modifies paragraphs 3 and 4 of Schedule 9 to the Town and Country Planning Act 1990
for applications made to a MPA to determine the conditions to which a planning permission is to be
subject for the purposes of the 1999 Regulations. This is so as to introduce a duty on MPAs to make a
prohibition order in relation to the whole or part of a site subject to mineral permission review as they see
fit where the required action has not been taken and automatic suspension has been in operation for two
years.

3.2 The Government believes that automatic suspension will be triggered only very rarely. It believes
that the likelihood of mineral operations remaining suspended for a period of 2 years for the want of
screening or scoping or environmental information or confirmation of its provision is even more remote.
However, the Government considers that there is a need to ensure, in the very rare cases where the
suspension sanction might be triggered, that it does not result in indefinite suspension of operations with
the consequential environmental problems that may result. For example, where sites and machinery are
abandoned without any restoration of the land to remove or alleviate any injury to amenity which has
been caused by the mining. These Regulations therefore impose a duty on MPAs to make a prohibition
order ceasing the effect of the whole or part of a mineral permission after two years automatic suspension.



3.3 In addition, these Regulations make two further modifications to the prohibition order powers in
Schedule 9 to the 1990 Act. These modifications apply only to EIA mineral conditions reviews in respect
of mineral sites where all or part of the site has been in automatic suspension for at least two years,
whether or not there has been any working in breach of planning control. The first modification is that the
two year period defined in paragraph 3(2)(a) of Schedule 9 to the 1990 Act includes any period where
mineral development continues (as a breach of planning control) during automatic suspension of mineral
development, so that operators cannot avoid a prohibition order by continuing to develop unlawfully in
breach of automatic suspension.

3.4 A MPA may, if appropriate, make a prohibition order to cease the mineral permission(s) for the
whole site. However, there may be a complex pattern of mineral ownership and operation on some sites
and only one or some of the operators on sites in multiple operation may have failed to provide the
information requested of them. The second modification is to enable a prohibition order to be targeted on
those parts of a mineral permission relating to the development by the operator failing to provide the
necessary information. The modifications enable MPAs, where appropriate, to prohibit that part of the
mineral development authorised by the mineral permission(s) which apply to the particular operators who
have failed to provide the necessary information. In this way, an operator on a site in multiple operation
who may have provided all the information which could be reasonably required of him will not be
unfairly penalised if the whole permission ceases to have effect.

4. Legislative Background
Minerals review legislation

4.1  The extraction of minerals involves a continuous process of development, sometimes over many
years and even decades, in accordance with mineral planning permissions. Section 22 of, and Schedule 2
to, the Planning and Compensation Act 1991 (the 1991 Act) introduced provisions for the registration of
minerals permissions originally granted under Interim Development Orders (“IDOs”) and subsequent
application by mineral operators for determination of new conditions to be attached to such permissions.
IDOs are permissions granted after 21 July 1943 and before 1 July 1948, many of which were granted
subject to few, if any, conditions to mitigate the impact of operations or to govern the restoration and
after-use of the site once operations ceased. The aim of the 1991 Act review provisions was to ensure
that, in a relatively short period of time, all valid IDO permissions would be subject to operating
conditions that accord with up-to-date environmental standards and that the land covered by the
permissions would be promptly restored to an appropriate after-use once operations permanently ceased.

4.2 The process of modernising old mineral permissions was continued by section 96 of, and
Schedules 13 and 14 to, the Environment Act 1995 (the 1995 Act). Schedule 13 contains a registration
and initial review procedure very similar to that in the 1991 Act. It applies to mineral planning
permissions granted between 1 July 1948 and 21 February 1982. Schedule 14 contains provisions for the
subsequent periodic review of all IDO permissions reviewed under the provisions of the 1991 Act; those
permissions subject to initial review under Schedule 13; and all other permissions issued after 21
February 1982. These periodic reviews are to be held at 15 year intervals from the date of either a
previous review, or, if no review has taken place, from the date of the latest mineral permission relating to
the site. There is provision for operators to request postponement of a periodic review and a power for the
Secretary of State to specify, by order, a different period between reviews.

4.3 However, in the case of stalled reviews where modern conditions have yet to be determined,
operators at these sites can continue using existing conditions which are out of date and do not adequately
protect the environment.



Application in 2000 of EIA to mineral reviews

4.4  The EIA Directive' requires that, before granting ‘development consent’ for projects, including
development proposals, authorities should carry out a procedure known as environmental impact
assessment (EIA) and produce an environmental statement (ES) for any project that is likely to have
significant effects on the environment.

45  EIA has been applied to relevant proposals for new development, including relevant proposals for
new mineral development, since the Town and Country Planning (Assessment of Environmental Effect)
Regulations 1988 (and later instruments amending them) and the Town and Country Planning
(Environmental Assessment and Unauthorised Development) Regulations 1995, which implemented the
EIA Directive in relation to town and country planning. These Regulations were revoked and re-enacted
by the 1999 Regulations, which came in to force on 14 March 1999.

4.6  When the legislation requiring reviews of mineral permissions, i.e. the 1991 and 1995 Acts, was
introduced, the Government took the view that, because the reviews did not grant permission for mineral
extraction but merely introduced up-to-date operating conditions, there was no need to apply the
provisions of the EIA Directive before new operating conditions were determined either by MPAs or by
the Secretary State on appeal. Because the consent which allows a quarry to operate is the mineral
permission to which it is subject, the imposition of new operating conditions was not considered to be a
‘development consent” within the meaning of the Directive.

47  However, decisions of the High Court and the House of Lords in 19992 held that the imposition of
conditions by MPAs in accordance with Schedule 2 to the 1991 Act and Schedule 13 to the 1995 Act did
constitute ‘development consent” under the EIA Directive. Therefore the need for EIA has to be
considered prior to the imposition of new operating conditions under these legislative provisions and
should similarly be considered when applications are determined for the periodic review of conditions
under Schedule 14 to the 1995 Act.

4.8 In consequence of these decisions, regulations were introduced amending the 1999 Regulations.
The Town and Country Planning (Environmental Impact Assessment) (England and Wales)(Amendment)
Regulations 2000 (the 2000 Regulations) applied the requirements of the EIA Directive to applications
for the determination of new mineral operating conditions under the 1991 and 1995 Acts. These review
applications are collectively defined in the 2000 Regulations as “ROMP” applications (Review of Mineral
Permission Applications).

4.9  The 2000 Regulations applied the 1999 Regulations with modifications to ROMP applications
made on or after 15 November 2000, the date on which the 2000 Regulations came in to force. Mineral
planning authorities and mineral operators were advised in guidance to voluntarily apply the principles of
the 1999 Regulations, as amended by the 2000 Regulations, to applications pre-dating 15 November 2000
but which at that date remained to be determined. Most did so and new conditions have been determined
for those mineral sites. However, there remain a few applications and appeals against MPAs’
determinations of conditions which are “stalled’, in some cases because operators have not provided an
ES or further information when requested to do so. The European Court of Justice ruled on 7th January
2004 that under Article 10 EC, the competent authorities are obliged to take, within the sphere of their
competence, all general or particular measures for remedying the failure to carry out an assessment of the
environmental effects of a project as provided for in Article 2(1) of the EIA Directive®. These Regulations
apply the requirements of the EIA Directive to those applications made before 15 November 2000 which
remain undetermined.

! Council Directive 85/337/EEC on the assessment of the effects of certain public and private projects on
the environment, as amended by Council Directive 97/11/EC and Article 3 of Council Directive
2003/35/EC.

2R v North Yorkshire County Council, ex parte (1) Brown and (2) Cartwright (1999) 1 All ER 969 and R
v Peak District National Park, ex parte Bleaklow Industries Ltd (1999) EGCS 58.

¥ Case C-201/02.



The 2008 amending regulations

4.10 These Regulations are made under the power in section 2(2) of the European Communities Act
1972.

4.11 A Transposition Note is attached.

4.12 The Regulations apply the procedures in the 1999 Regulations, as modified by the 2000
Regulations, including the sanction of automatic suspension of planning permission for mineral
development for failing to provide environmental information within a reasonable period, to all
applications and appeals relating to the review of minerals conditions where EIA is required, irrespective
of the date of the application. In support of the wider environmental protection objectives of the EIA
Directive, the Regulations introduce several other procedural amendments and sanctions (see paragraphs
7.4,7.10 and 7.11 below).

5. Territorial Extent and Application
This instrument applies to England.
6. European Convention on Human Rights

In the view of Baroness Andrews, Parliamentary Under Secretary of State, the instrument is compatible
with the Convention rights.

7. Policy background

7.1 The Regulations have two main objectives. The first is to formally transpose the EIA Directive to
the remaining 41 stalled reviews, including applying the sanction of suspension of mineral development
for continuing non-provision of ESs or further information, so that the reviews can be completed. The
second is to apply additional sanctions, to all EIA reviews of mineral permissions, to facilitate the reviews
and, in support of the objectives of the EIA Directive, to prevent environmental damage which might
otherwise result from either the current operating conditions or suspension of mineral development. The
scope of these additional sanctions is the product of consultation proposals and changes as a result of
comments from consultees (see paragraphs 7.9 and 7.15 to 7.17 below).

7.2 Guidance issued in November 2000 by the Department made clear its advisory, informal status
and the fact that only the Courts can make an authoritative statement of the law. It advised that the 1999
Regulations, as amended, were not retrospective and therefore applied only to applications for
determination of conditions reviews made after 15 November 2000 (the date on which the 2000
Regulations came in to force). Informal guidance issued in October 1998 and in March 2000 advised that
for applications for determination of new conditions pre-dating 15 November 2000, MPAs and mineral
operators should voluntarily apply the principles of the 1999 Regulations. That is, for relevant
applications where either the MPA, or the Secretary of State on call-in or appeal, decides that the
remaining mineral development is EIA development (as defined in the regulations), the applicant should
provide an environmental statement voluntarily within a reasonable timescale. For most applications pre-
dating 15 November 2000, applicants have supplied the requested information and new conditions have
been determined.

7.3 For some time, the Secretary of State has been aware that there remain applications for new
mineral operating conditions, which were submitted before 15 November 2000 when the 2000
Regulations took effect, which remain undetermined.

7.4 We know from information supplied by MPAs in England that there are 41 applications for initial
review of conditions under Schedule 13 to the 1995 Act which are stalled for a variety of reasons. For
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example, in some cases, operators are awaiting decisions on planning applications for new, replacement,
extraction sites which, if successful, would mean that the sites which are the subject of the old mineral
permissions would no longer be needed. Clearly, in these circumstances, operators are reluctant to
provide environmental statements for sites which may cease working in the near future. However, there
are some applications which are stalled for no other reason than the operators have not provided an
environmental statement or further environmental information when requested to do so.

7.5 The Secretary of State has encouraged in successive guidance notes, and most recently in a letter
in April 2006 to owners and operators of the 41 sites where applications are currently stalled, the
voluntary provision of the requested environmental information without further delay. Where, in the
example cited in the previous paragraph, planning applications for alternative sites remain to be
determined, the Secretary of State has encouraged MPAs to come to a decision on those applications as
soon as possible.

7.6 The Secretary of State is firmly of the view that it is unreasonable for reviews of conditions to be
delayed, in some cases for a considerable number of years, because environmental information has not
been provided by the applicant. Delays in providing environmental information in respect of active
mineral sites mean that mineral operations are continuing under old permissions with few, if any,
conditions to mitigate the environmental impacts of mineral working, contrary to the objectives of the
EIA legislation and to the court decisions on the application of that legislation.

7.7 Inview of the length of time which has elapsed since the Secretary of State first advised on the
voluntary provision of the necessary environmental information to inform the determination of modern
operating conditions at mineral sites, it is clear that exhortations alone are insufficient. The Secretary of
State believes that statutory backing and a suitable sanction are needed to ensure that speedy progress is
made finally to enable the determination of the relatively few applications which are stalled for no other
reason than the operators are refusing to provide the requested environmental information.

7.8  Failure to fully transpose the EIA Directive is likely to lead ultimately to proceedings in the
European Court of Justice (ECJ) and may lead to challenges to the non-application of the EIA Directive
within the UK courts.

Consultation

7.9  Proposed Regulations to apply EIA to stalled reviews, and the sanction of suspension of
permissions for non-provision of the necessary information, were the subject of a public consultation
exercise in England from 18 December 2006 to 12 March 2007. The Secretary of State also proposed
that the Regulations would:

e apply the sanction of automatic suspension to all mineral permission reviews if
insufficient information (called screening information) was provided to enable a MPA to
determine if remaining mineral operations are “EIA development” (as defined by the 1999
Regulations) and thus whether an ES is or is not required;

e require that at the end of 12 months automatic suspension for non provision of screening
or environmental information, MPAs must consider in every case whether there is a need
to make a suspension order to enable any environmental damage during the period of
suspension to be remedied; and

e require MPAs, at the end of a period of two years automatic suspension for non-provision
of screening or environmental information, to make prohibition orders that would prohibit
the resumption of mineral operations subject to certain procedural safeguards.

These additional sanctions would apply to all EIA reviews and the last two were proposed in
recognition of the fact that automatic suspension alone could potentially apply indefinitely. Suspension
of mineral workings without appropriate restoration, for example to alter or remove machinery used for
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mining or for removing or alleviating any injury to amenity which has been caused by the mining, may
result in environmental damage with few means of ensuring remediation, except at taxpayers’ expense.

7.10 A partial regulatory impact assessment accompanied the consultation proposals and considered the
costs and benefits of 4 policy options. These are described in paragraphs 10 to 19 of the Impact
Assessment (see paragraph 8.1 below).

7.11  The consultation paper was sent to around 300 organisations. The paper may be found at
http://www.communities.gov.uk/publications/planningandbuilding/application . There were 52
respondents; 4 of whom made no comment on the proposals. Responses came from 20 individual mineral
planning authorities and one local authority association. 10 mineral operators or their agents, and 5
minerals industry trade associations representing a high proportion of the industry’s operators also
responded. Thirdly, there were responses from 16 environmental and professional organisations,
Government departments and Non Departmental Public Bodies (referred to as ‘other’ organisations
below).

7.12 A detailed summary of the consultation responses is at
http://www.communities.gov.uk/publications/planningandbuilding/application .

There was a general acceptance amongst the majority of respondents that legislation, incorporating
appropriate sanctions, was needed to ensure that the remaining initial reviews stalled for want of the
necessary environmental information were all finally concluded. All 5 respondents who expressly
disapproved were from industry, including one trade organisation. In general, MPAs were supportive of
the various detailed proposals, but expressed particular concern about the potential financial implications
of the proposed additional sanctions of suspension and prohibition orders. Most of the industry trade
associations were supportive of the making of the proposed amending regulations and some were
supportive of the additional sanctions. However, their support was subject to (a) there being no change in
the compensation arrangements for suspension and prohibition orders and (b) adequate appeal
mechanisms at each stage. These concerns were shared by other industry organisations, a few of whom
were strongly opposed to the proposals in both principle and detail. ‘Other’ organisations were generally
very supportive of the proposals, with some notes of caution from individual organisations about
proportionality and against any reduction in current compensation liability attaching to the making of
suspension and prohibition orders.

7.13 Respondents in all three groups (including all industry organisations) felt that the proposed period
of 3 months from the commencement of the Regulations, before working was automatically suspended,
was too short for the provision of outstanding environmental information. This was so even allowing for
discretion by MPAs to extend the period. A number of respondents suggested that there should be a
mechanism so that it could be made clear to operators what environmental information was expected from
them, the timescale for its provision, and the consequences of its non-provision.

7.14  Several respondents asked about the definition of ‘applicant’ given the possibility of changes in
owner or operator since the applications now stalled were first submitted. Some respondents also asked
about the practical application of the proposed Regulations, including the sanction of automatic
suspension, where one mineral permission either covers a number of discrete areas, or one large area,
worked by different operators, not all of whom have provided the necessary information.

7.15 As aresult of the consultation comments, Regulations have now been drafted as described in
paragraph 7.9, but with some changes, one addition and one exception. The changes are to:

e Apply the sanction of automatic suspension of operations to all mineral permission reviews,
including those which are stalled, for non-provision of sufficient information not just to enable
screening opinions or directions to be made (to determine whether EIA is needed) but also to enable
scoping opinions or directions to be made (to determine the information to be included in an ES), in
order to avoid any possible misunderstanding about what should be included in the ES, since failure
to produce the required information may ultimately lead to loss of working rights; and



e Impose a duty on mineral planning authorities (MPAS) to make prohibition orders for all EIA
mineral permission reviews to cease permission where sites remain in automatic suspension for
two years for want of the necessary screening or scoping or environmental information; and to
amend the criteria for making such orders to enable them, if necessary, in relation to sites in
multiple operation, to focus cessation of permissions only with respect to development by those
operators who have failed to provide the necessary information. This is in order to avoid unfairly
penalising compliant operators for the failure of operators who are working other land covered by
the same permission to provide the information necessary to permit determination of conditions
for the mineral site.

7.16  The additional provision resulting from the consultation comments summarised at paragraph 7.13
above is a time-limited information procedure to be applied to each of the stalled reviews to ensure that all
parties are clear as to what information is outstanding, the timescale for its provision and the sanctions for
its continuing non-provision beyond that period. This replaces the consultation proposal of a period of 3
months (or such longer period agreed with the MPA) following commencement of the regulations before
the automatic suspension sanction would be triggered if information continued not to be provided. In
addition, guidance to accompany the Regulations will advise on focussed enforcement of the automatic
suspension sanction to address the situation on sites in multiple operation where one (or more) operator(s)
have provided the necessary information and one (or more) operator(s) have not as raised in the consultation
responses summarised at paragraph 7.14 above.

7.17  As aresult of the consultation comments, the proposed duty on MPAs to consider making
suspension orders (to remedy environmental damage arising from the suspension of mineral operations)
after 12 months of automatic suspension of operations for non-provision of the necessary information will
not be progressed. This is because suspension orders can only be made if a MPA believes that working will
resume (in the context of these Regulations, that the information will be provided). Such an order could
therefore inadvertently penalise an operator just about to provide the information. However, guidance to
accompany the Regulations will encourage MPAs to consider using their powers to make suspension orders
following automatic suspension for the non-provision of information where there would be an
environmental benefit.

7.18 The Impact Assessment (see paragraph 8.1 below) assesses the costs and benefits of the provisions
included in the Regulations (described as amended option 4 in the Assessment) and of three other policy
options (see paragraph 7.5 above).

Guidance

7.19  Guidance to accompany the Regulations and aid their implementation is being sent to all MPAs and
minerals industry associations in England. The guidance provides comprehensive advice on the application
of EIA to reviews of mineral planning permissions. It consolidates advice on the application of EIA to these
reviews, replaces the guidance issued to accompany the 2000 Regulations, and provides advice on the scope
and, where appropriate, enforcement of each of the provisions in the 2008 Regulations. A copy of the
guidance will be placed on the Communities and Local Government website.

8. Impact

An Impact Assessment is attached to this memorandum. The Assessment includes consideration of the
impact of the Regulations on the public sector.

9. Contacts

Kevin Embrey at the Department for Communities and Local Government Tel: 020-7944- 3876; email:
kevin.embrey@communities.gsi.gov.uk can answer any queries regarding the instrument.






Summary: Intervention & Options Annex B

Department /Agency: Title:

DCLG Impact Assessment of regulations to progress stalled
reviews of mineral planning permissions

Stage: Final proposal Date: 2 April 2008

Related Publications: The Town and Country Planning (Environmental Impact
Assessment)(Mineral Permissions and Amendment) (England) Regulations 2008; explanatory
memorandum; accompanying guidance

Available to view or download at:

http://www.communities.gov.uk/planningandbuilding/

Contact for enquiries: Kevin Embrey Telephone: 020 7944 3876

What policy options have been considered? Please justify any preferred option.




Summary: Analysis & Evidence

Policy Option: Description: Apply EIA and suspension sanction to stalled mineral reviews.
amended 4 Provide additional sanction and procedural amendments for all EIA reviews
ANNUAL COSTS Description and scale of key monetised costs by ‘main

One-off (Transition)

affected groups’

rs Mineral Operators One off cost of producing Environmental

£1 mto £3m Statements for Environmental Impact Assessments

28l Average Annual Cost Calculation based on consultation responses. See Annex 1 for

8 (excluding one-off) assumptions.

S8 £0 Total Cost (Pv) £1mto £3m
Other key non-monetised costs by ‘main affected groups’ Mineral operators: Lost
production/restoration costs due to suspension or permament cessation of operations (very
rare,vary by site). Mpas: enforcing rare cases of suspension and rarely making orders.
Government: very rarely, confirming and funding orders

ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
affected groups’
One-off Yrs ) . e . .
Taxpayers: saving of litigation costs nationally and ultimately
£ potentially substantial fines from ECJ for non transposition of

n . Directive. This cannot be quantified but Annex 4 shows indicative

il Average Annual Benefit fi f other Member Stat

o (cxcluding one-off) ines of other Member States.

w .

5 £ Total Benefit (Pv) £

m

Other key non-monetised benefits by ‘main affected groups’ Public: environmental benefit from
prompt and effective updating of operating conditions, and prevention of potentially indefinite
suspension. Social benefits from certainty of completion of stalled reviews and restoration of sites
where prohibition orders are confirmed. Mineral operators: raised public perception. Taxpayer:
saving of restoration costs of sites subjected to prohibition orders.

Price Base Time Period Net Benefit Range (NPv) NET BENEFIT (NPV Best estimate)
Year Years 2008

£-1m to -3m £ See Range

What is the value of the proposed offsetting measure per year? £ N/A

(excluding one-off)

What is the value of changes in greenhouse gas emissions?

Annual cost (E-£) per organisation

Large

Small Medium

Key: Annual costs and benefits: Constant Prices (Net) Present Value
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Summary: Analysis & Evidence

Policy Option: 3

Description: Apply EIA and suspension sanction to stalled mineral reviews

ANNUAL COSTS

One-off (Transition) Yrs

£1mto £3m

Description and scale of key monetised costs by ‘main
affected groups’

Mineral Operators One off cost of producing Environmental
Statements for Environmental Impact Assessments

o . .
48 Average Annual Cost Calculation based on consultation responses. See Annex 1 for
8 (excluding one-off) assumptions.
@)
£ Total Cost (Pv) £1 mto £3m
Other key non-monetised costs by ‘main affected groups’ Mineral operators: Lost
production/site management costs due to suspension of operations (vary by site). Mpas:
enforcing rare cases of suspension
ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
affected groups’
One-off Yrs ) . o . .
Taxpayers: saving of litigation costs nationally and ultimately
£ potentially substantial fines from ECJ for non transposition of
& _ Directive. This cannot be quantified but Annex 4 shows indicative
il Average Annual Benefit fines of other Member States.
[T (excluding one-off)
zZ
ol £ Total Benefit (Pv) £

Other key non-monetised benefits by ‘main affected groups’ Public: environmental benefit from
prompt and effective updating of operating conditions. Social benefits from certainty of
completion of stalled reviews. Mineral operators: raised public perception.

Price Base Time Period
Year Years 2008

Net Benefit Range (NpPv)
£-1m to -3m

NET BENEFIT (NPV Best estimate)
£ See Range

What is the value of the proposed offsetting measure per year? £ N/A

(excluding one-off)

What is the value of changes in greenhouse gas emissions?

Annual cost (£-£) per organisation

Large

Small Medium

(Net) Present Value

Key: Annual costs and benefits: Constant Prices
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Summary: Analysis & Evidence

Policy Option: 2 Description: Bring forward first periodic review at sites where intial review
is stalled and apply existing EIA regulations

ANNUAL COSTS Description and scale of key monetised costs by ‘main
o i N v affected groups’
N€-OfT (Transition) S | Mineral Operators One off cost of producing Environmental
£ 1mto £3m Statements for Environmental Impact Assessments
" Average Annual Cost Calculatl_on based on consultation responses. See Annex 1 for
(el (excluding one-off) assumptions.
n
8 £ Total Cost (Pv) £ 1 m to £3m
Other key non-monetised costs by ‘main affected groups’ As option 3 plus costs to mpas of
compensating operators for conditions adversely affecting working rights. Costs to taxpayers of
making order(s) bringing forward the reviews, potential litigation costs and ultimately potentially
substantial fines from the ECJ for delay in transposition of Directive (see Annex 4-indicative fines
of other Member States).
ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
affected groups’
One-off Yrs
£
(D .
E Average Annual Benefit
A £ Total Benefit (Pv) £
w . . . : .
ml Other key non-monetised benefits by ‘main affected groups’ Mineral operators: compensation

for conditions which adversely restrict working rights (vary by site).Public: environmental benefit
from updating of operating conditions albeit more slowly than in options 3 or amended 4. Social
benefits from certainty of completion of reviews albeit delayed compared to options 3 or
amended 4. Mineral operators: raised public perception

Price Base Time Period Net Benefit Range (Npv) NET BENEFIT (NPV Best estimate)
Year Years 2008 £-1m to -3m £ See Range

What is the value of the proposed offsetting measure per year? £ N/A

What is the value of changes in greenhouse gas emissions?

Annual cost (E-£) per organisation
(excluding one-off)

Key: Annual costs and benefits: Constant Prices (Net) Present Value
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Evidence Base (for summary sheets)

[Use this space (with a recommended maximum of 30 pages) to set out the evidence, analysis and
detailed narrative from which you have generated your policy options or proposal. Ensure that the
information is organised in such a way as to explain clearly the summary information on the preceding
pages of this form.]
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Paragraphs
Objectives 1
Background 2-6
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Changes as aresult of Consultation 21-25
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Conclusion 62
Specific Impact Tests 63-75
Implementation, Enforcement, Sanctions and Monitoring 76-78
Annexes
Objectives of proposed regulations
1. The application of (1) environmental impact assessment (EIA) to stalled initial reviews of old

mineral permissions, including providing sanctions for continuing non-provision of environmental
information; and (2) additional sanctions, to all EIA reviews of mineral permissions to facilitate the
reviews and ensure the achievement of the objectives of the EIA Directive.

Background

2. Many mineral sites are operating under (Interim Development Order) consents or permissions
granted many years ago which contained few, if any, conditions to mitigate the impact of mineral
extraction. The consents and permissions can last for many decades (until 2042). Unusually, and
uniquely within the planning system, legislation was introduced in the Planning and Compensation Act
1991 (the 1991 Act) and Environment Act 1995 (the 1995 Act) to review and update to modern
environmental standards, respectively, these old consents and permissions. The review legislation
provides for an initial review of these old consents and permissions (pre-dating 21 February 1982), and
also the periodic (15 year) review of all mineral permissions, irrespective of when they were granted.

3. The environmental impact assessment Directive requires that, before granting 'development
consent’ for projects, including development proposals, authorities should carry out a procedure known
as environmental impact assessment (EIA) of any project which is likely to have significant effects on
the environment. The aim of the Directive is to ensure that the authority giving consent for a project
makes its decision in the knowledge of any likely significant effects on the environment. Development
consent cannot be granted until all information on the likely environmental effects in the form of an ES
has been provided.

4, Following the introduction in 1991 and 1995 of the review legislation, court judgments established
that reviews of Interim Development Order and old mineral permissions constituted "development
consent" as defined in the EIA Directive. The effect of these judgements was that the Directive had not,
therefore, been fully transposed. As a result, the Town and Country Planning (Environmental Impact
Assessment)(England and Wales)(Amendment) Regulations 2000 (the EIA

Regulations 2000)* were introduced applying the EIA Directive to these reviews, with the sanction of
automatic suspension of planning permission for mineral operations where an operator fails to provide
an ES on the request of the mineral planning authority (mpa). The EIA Regulations 2000 amended the
principal Regulations made in 1999 (the Town and Country Planning (Environmental Impact
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Assessment) (England and Wales) Regulations 19997) which apply EIA to development proposals
under the Town and Country Planning Act 1990.

5. Guidance issued by the former Department for Environment, Transport and the Regions when
the regulations were implemented advised that the EIA Regulations 2000 applied only to applications for
new operating conditions made after their coming into force on 15 November 2000. It emphasised that
suspension of development would be minimised if mpas and operators are co-operative and constructive
in their approach to determining and meeting reasonable deadlines. The Secretary of State
subsequently became aware that in 2006 there were 41 initial review applications in England which were
“stalled” for a variety of reasons, including some where operators are refusing to provide ESs or further
information when requested to do so by mpas. There is currently no sanction to encourage operators to
provide the information and, at active (i.e. working sites) operations can continue under the terms of the
old permissions with little or no mitigation of the environmental impacts.

6. The Secretary of State has taken action to address these cases by offering a final opportunity to
operators to provide the outstanding information voluntarily but also warning that, without voluntary co-
operation, regulations would be prepared which would statutorily require provision of the necessary
environmental information, with a sanction of automatic suspension of operations in the event of non-
compliance.

Rationale for government intervention

7. The Secretary of State is firmly of the view that it is unreasonable for reviews of conditions to be
delayed, in some cases for a considerable number of years simply because information has not been
provided by the applicant. Several approaches have been made to operators of sites where reviews are
‘stalled’ encouraging the provision of outstanding environmental information. Some of the initial reviews
which are currently still outstanding are stalled because environmental information has not been
provided. Delays to reviews at active mineral sites mean that mineral operations are continuing under old
permissions with few, if any, conditions to mitigate the environmental impacts of mineral working,
contrary to the objectives of the review legislation introduced in the 1990s and subsequent clarification
that the EIA Directive should be applied to these reviews. This has an unacceptable impact on local
environments and communities and is unfair to mineral operators at other sites who have produced the
requested environmental information voluntarily. It is understood that Welsh Ministers are to make
separate but similar regulations to apply in Wales as are now proposed in England.

8. Failure to fully transpose EC Directives is likely to lead ultimately to proceedings in the European
Court of Justice (ECJ) and may lead to a risk of challenges to the non application of the EIA Directive
within the UK courts.

Policy Options from Consultation

9. Four options for enabling the stalled reviews to be concluded have been considered. These are
described in paragraphs 10 to 19 below. The costs and benefits of each option were included in a partial
regulatory impact assessment which accompanied consultation (see paragraph 20 below) on the
Secretary of State’s preferred option (4). These four options also form the basis of the consideration of
costs and benefits in paragraphs 27 to 59 of this Impact Assessment.

Yhttp://www.legislation.hmso.gov.uk/si/si20002867.htm
2http://www.legislation.hmso.gov.uk/si/si1999293.htm

Option 1: ‘Do nothing’/ voluntary provision of the environmental information

10. Continued non-application of the EIA Directive in respect of the small number of stalled initial
reviews may result in further infraction proceedings by the European Commission and ultimately the
ECJ imposing substantial daily fines on the UK Government. These fines could amount to several
million pounds. Additionally, continued non-transposition may provoke challenges in the UK courts.

11. The Secretary of State has written to operators and owners of sites where initial reviews are
stalled encouraging them for a final time to provide the required environmental information voluntarily. In

14



addition, the British Aggregates Association and the Quarry Products Association sought to encourage
their members with outstanding initial reviews which are stalled for want of environmental information to
provide this information as soon as possible voluntarily. This encouragement has resulted in progress
with some of the reviews.

12. The amended 1999 EIA Regulations provide no sanction for failure to provide sufficient
information to enable mpas to determine whether EIA is required. They do, however, provide for
indefinite suspension of operations if the required environmental statement or further information is not
provided. This potential indefinite inactivity could result in a lack of certainty for local communities about
future working and sites remaining unrestored, with potentially damaging environmental consequences.

Option 2: Regulations to bring forward periodic reviews of conditions where initial reviews are
‘stalled’

13. It had initially been the intention to deal with reviews which are “stalled” for want of the provision
of the necessary environmental information by use of Schedule 14 to the 1995 Act, as amended by the
Planning and Compulsory Purchase Act 2004, to bring forward the date of the first periodic (15 year)
review of conditions at the relevant sites. This would mean that the permission which was the subject of
a stalled initial review would be updated instead by a brought-forward periodic review. As the application
for any brought-forward review would post-date the implementation of the 2000 EIA regulations, those
regulations would apply, with the sanction of suspension where the necessary information was not
provided within a specified period. However, there appeared to be several potential problems with this
approach.

14. First, the Secretary of State would need to make regulations bringing forward any periodic
reviews. Given the time needed to draft, consult on and bring into effect the necessary regulations to
bring forward the periodic reviews and the statutory 12 month period of notification to a mineral operator
of a periodic review, it could be 2 to 3 years more before new operating conditions for these ‘stalled’
applications were finally determined by mpas. Secondly, and most importantly, the 2004 Act route to
resolution of the 'stalled’ cases could, because of the compensation provisions for periodic reviews in the
1995 Act, inadvertently reward operators of the sites where reviews were “stalled” because of non-
provision or incomplete provision of environmental information. Operators of these sites, unlike the
majority of operators with initial reviews outstanding in November 2000, have not voluntarily complied
with requests from the mpas for environmental information. The Government considers it to be
unreasonable both that they have not provided the information voluntarily and also that regulations under
these powers would potentially provide a financial “reward” (because of the compensation provisions
applying to periodic reviews in Schedule 14 to the 1995 Act) for not doing so.

15. In addition, this option would not provide an opportunity to resolve the problem with the amended
1999 EIA Regulations in respect of the lack of a sanction to require the provision of information to enable
mpas to determine whether EIA is required when review applications are submitted. Nor would it provide
for the possible sanctions of suspension and prohibition orders (where information continues not to be
provided) to deal with any environmental problems caused by potentially indefinite suspension.

Option 3: Regulations to apply the EIA Directive specifically to initial conditions reviews which
are ‘stalled’ because the relevant environmental information has not been provided voluntarily

16. The proposed regulations would put beyond doubt that the EIA Regulations 1999, as amended,
apply to all reviews of mineral operating conditions irrespective of the date of application. They would
fully transpose the EIA Directive, provide for a more efficient, effective and straightforward control
system and are intended to be Human Rights Act-compliant. This approach would be similar to that
achieved in Scotland. The Environmental Impact Assessment (Scotland) Amendment Regulations 2002
(SSI No. 324)° contain a transitional provision applying the Regulations, including the sanction of
automatic suspension of operations for non-compliance with requests for ESs, to applications made and
not determined before the coming into force of the Regulations (i.e. 23 September 2002).

17. This option though would not provide a sanction for failure to provide sufficient information to
enable mpas to determine whether EIA is required. In addition, it would leave in place potentially
indefinite suspension of operations if the required information for environmental statements is not
provided. This potentially indefinite inactivity could result in a lack of certainty for local communities
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about future working, and may result in environmental damage and sites remaining unrestored, with
potentially damaging environmental consequences.

Option 4: Regulations to apply the EIA Directive specifically to initial conditions reviews which
are ‘stalled’ because the relevant environmental information has not been provided voluntarily
and to provide sanctions to make environmental impact assessment more effective and avoid
potential environmental problems

18. Under this option, regulations are proposed as in option 3, but to include additional provisions
relating to sanctions in the event of non- compliance with requests for information. The additional
sanctions are:

e automatic suspension to apply to all mineral permission reviews if insufficient information
(called screening information) was provided to enable an mpa to determine if remaining
mineral operations are “EIA development” (as defined by the EIA Regulations 1999) and
thus whether an ES is or is not required;

e a requirement that at the end of 12 months automatic suspension for non provision of
screening or environmental information, mpas must consider in every case whether there
is a need to make a suspension order to enable any environmental damage during the
period of suspension to be remedied; and

e arequirement at the end of a period of two years automatic suspension for non-provision
of screening or environmental information, for mpas to make prohibition orders that would
prohibit the resumption of mineral operations, subject to certain procedural safeguards.

19. These additional sanctions would apply to all EIA reviews, to prevent reviews becoming and
staying stalled for want of the necessary environmental and other information. The last two were
proposed in recognition of the fact that automatic suspension alone could potentially apply indefinitely.
Suspension of mineral workings without appropriate restoration may cause environmental damage with
few means of ensuring remediation, except at taxpayers’ expense. The additional sanctions would
provide effective remedies for the potential environmental problems caused by the potentially indefinite
suspension of operations and to ensure restoration of sites where the necessary screening or
environmental information continues to be withheld.

% http://www.england-legislation.hmso.gov.uk/legislation/scotland/s-200203.htm

Consultation

20. Proposed regulations as in option 4 above to apply EIA to the stalled initial reviews of mineral
permissions, the sanction of suspension of operations for non-provision of the necessary information,
and additional sanctions to all EIA reviews, were the subject of a public consultation exercise, in England
from 18 December 2006 to 12 March 2007. The consultation paper was sent to around 300
organisations. There were 52 respondents; 4 of whom made no comment on the proposals. Responses
came from 20 individual mpas and one local authority association. 10 mineral operators or their agents,
and 5 industry trade associations representing a high proportion of the industry’s operators also
responded. Thirdly, there were responses from 16 environmental and professional organisations,
Government departments and non departmental public bodies. A detailed summary of the consultation
responses is at:

http://www.communities.gov.uk/documents/planningandbuilding/pdf/environmentalsummaryconsultation

Changes as a result of the consultation comments

21. As a result of the consultation comments, the Government has decided to make regulations as
proposed in option 4, but with some changes, one addition and one exception. The changes are to:

e Apply the sanction of automatic suspension of operations to all mineral permission reviews,
including those which are stalled, for non-provision of sufficient information not just to enable
screening to be carried out (to determine whether EIA is needed) but, for completeness, also to
enable scoping to be carried out (to determine the information to be included in an ES); and
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e Impose a duty on mineral planning authorities (mpas) to make prohibition orders for all EIA
mineral permission reviews to cease permission(s) where sites remain in automatic suspension
for two years for want of the necessary screening or scoping or environmental information or
confirmation of its provision; and to amend the criteria for making such orders to enable them, if
necessary in relation to sites in multiple operation, to focus cessation of permissions only on
development by those operators who have failed to provide the necessary information.

e The additional provision resulting from the consultation comments Is a time-limited information
procedure to be applied to each of the stalled reviews to ensure that all parties are clear as to what
information needs to be provided in a new ES, the timescale for its provision and the sanctions for
its continuing non-provision beyond that period. This replaces the consultation proposal of a period
of 3 months (or such longer period agreed with the mpa) following commencement of the
regulations before the automatic suspension sanction would be triggered if information continued
not to be provided.

22. In addition, guidance to accompany the proposed regulations will advise on focussed enforcement
of the automatic suspension sanction to address the situation on sites in multiple operation where one (or
more) operator(s) have provided the necessary information and one (or more) operator(s) have not.

23. As a result of the consultation comments, the proposed duty on mpas to consider making
suspension orders (to remedy environmental damage arising from the suspension of mineral operations)
after 12 months of automatic suspension of operations for non-provision of the necessary information will
not be progressed. This is because suspension orders can only be made if an mpa believes that working
will resume (in the context of these regulations, that the information will be provided). Such an order could
therefore inadvertently penalise an operator just about to provide the information. However, guidance to
accompany the proposed regulations will encourage mpas to consider using their powers to make
suspension orders following automatic suspension for the non-provision of information where there would
be an environmental benefit.

24, Taken together, the Government believes that the package of provisions to be included in the
proposed regulations and described in paragraph 18, and the changes and additions described in
paragraphs 21 and 22, appropriately transpose the EIA Directive to the stalled initial reviews of mineral
permissions and provide effective sanctions to secure the proper progress of reviews of mineral
permissions which are subject to EIA. It also believes that the provisions represent a fair and reasonable
balance of interests between mineral operators and the general public.

25. The costs and benefits of the provisions to be included in the proposed regulations (called
amended option 4 below) and of options 1 to 3 (as described in paragraphs 10 to 17) are set out below.
They include the costs of the production of ESs and administration costs of mpas in making prohibition
orders estimated by those responding to the consultation proposals (the latter have also been quoted in
the summary analysis sheet for amended option 4).

Costs and benefits of each policy option

Sectors and groups affected

26. The following organisations and individuals will be affected:

Certain mineral operators and owners
Certain MPAs

The Government

Local interest groups and the general public
Environmental and amenity organisations

Assessment of Costs and Benefits of Options

Assessment of the costs and benefits of option 1

Economic benefits
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27. The only benefit would be to the operators of the ‘stalled’ sites who would not have to pay for the
preparation and publication of new ESs or further information.

Economic costs

28. There would be significant (but at this stage, unquantifiable) costs to the Government arising from
the failure to comply with any ECJ ruling following successful infraction proceedings against the UK and
through possible litigation nationally.

Environmental benefits

29. None have been identified.

Environmental costs

30. Mineral sites without modern working conditions because of the absence of EIA can potentially
have an adverse impact on the environment and on local communities as operations can continue under
the terms of the old permissions with little or no mitigation of the environmental impacts.

Social benefits

31. This option would prevent possible suspension of operations at stalled review sites if
environmental or other information continues not to be provided and hence ensure employment
opportunities at working sites.

Social costs

32. This option would maintain the status quo and result in continuation of environmental impacts of
the works at these sites on local communities without conditions reflecting up to date environmental

standards.

Assessment of the costs and benefits of option 2

Economic benefits

33. The main benefit will be to the operators of the sites where conditions reviews are ‘stalled’ who
would be able to claim compensation under Schedule 14 to the 1995 Act on the brought forward first
periodic review where the mpa determines different conditions from those submitted by the applicant and
the effect of the determined conditions (other than restoration and aftercare conditions) is to restrict
working rights. Working rights are likely to be restricted because there would not have been an initial
review and the new conditions determined in the brought forward review would differ significantly from
those (if any) attached to the original permission.

Economic costs

34. There will be one off costs of the operators providing the information. This has been estimated at
between £1 million and £3 million. This calculation was based on information provided at consultation
and a review of the 41 stalled applications and 5 stalled appeals in England. See Annex 1 for details of
the assumptions underlying the calculation,

35. Conversely there will be an economic cost on mpas if they have to pay compensation to
operators because, as seems likely, they determine conditions which have an adverse impact on the
working of the ‘stalled’ sites. The amount of compensation cannot be calculated at this stage as this
would be subject to the type and number of conditions determined by the mpas. The operators of the
sites where conditions reviews are ‘stalled’ would be required to produce an ES earlier than the normal
15 years after conditions were finally determined on initial review ie in 2010. However, the costs of
providing a statement are in other respects no different to those falling to operators of any mineral site
where the mpa has requested an ES.

36. In addition, the costs to operators of the management time involved in preparing conditions for
the first periodic review would occur in 2009/10 rather than later. But again, these costs are no different
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from the costs falling on all mineral operators now that, under Schedule 14 to the 1995 Act, all mineral
permissions are being periodically reviewed every 15 years. The costs to the mpas of determining
conditions under brought forward first periodic reviews at sites where initial reviews are stalled would fall
in 2009/10 rather than the end of the standard 15 year period.

37. Under this option, the European Commission may still progress infraction proceedings for the
delay in applying the EIA Directive to the ‘stalled’ reviews because, following the making of the
regulations, operators require a period of notice of at least 12 months before they must apply for the new
conditions. Although it is not possible to quantify the scale of these fines Annex 4 discusses indicative
fines that have been levied on other member states.

Environmental benefits

38. Full environmental information will assess the impact of continued mineral working on residents,
wildlife and landscape. Conditions determined following the submission of an ES could help to improve
local amenity by reflecting up-to-date environmental standards against which the environmental
assessment had been made.

Environmental costs

39. The delay in producing new conditions under this option (see paragraph 14 above) would
inevitably result in mineral working at active sites continuing under the existing, unmodified, planning
conditions with no assessment of environmental impacts for a longer period than under options 3 or
amended 4.

Social benefits

40. Completion of periodic reviews of the conditions for these sites at which conditions reviews are
‘stalled’” would alleviate any local resident concerns and uncertainty over the environmental impact
caused by these sites. It would enable the sites to operate with new conditions, continuing to generate
employment opportunities and producing material for economic use.

Social costs

41. No social costs have been identified from this option.

Assessment of the costs and benefits of option 3

Economic benefit

42. Introduction of regulations putting beyond doubt that the EIA Regulations 1999, as amended,
applied EIA to all reviews of conditions, irrespective of the date of application, including reviews ‘stalled’
for want of full environmental information, would avoid any costs to Government arising from possible
litigation nationally and potential future infraction proceedings. Measures intended to mitigate the impact
of mineral working on the environment are likely to be cheaper and more effective if considered as part
of the design stage of each application for new conditions, rather than through more ad hoc
considerations. The Secretary of State also believes that EIA is a useful tool in helping to achieve
sustainable development, by ensuring that regard is paid to environmental considerations at all stages in
the minerals review process.

43. This option will save the potentially large fines that could be levied by the ECJ for the non-
transposition of the Directive. See Annex 4 for details.

Economic costs
44, There will be one off costs of the operators providing the information. This has been estimated at
between £1 million and £3 million. This calculation was based on information provided at consultation

and a review of the 41 stalled application and 5 stalled appeals in England. See Annex 1 for details of
the assumptions underlying the calculation.
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45, Failure to comply with a requirement to carry out EIA where the remaining development is
considered to have significant environmental effects will result in the automatic suspension of the right to
win and work minerals or deposit mineral waste until the necessary requirements have been complied
with. There would be a cost to both operators and the local economy if the sanction of automatic
suspension was imposed on any of the sites. It is difficult to quantify this as each case will depend on
the size of operation, the need for the mineral, number of people employed and turnover.

Environmental benefits

46. The benefit of complete environmental information will be a more effective consideration of the
need to mitigate adverse environmental impacts at the relevant sites where conditions reviews are
‘stalled’, and as a result deliver better decisions on the modernising of these permissions. This in turn
should provide benefits to minerals operators, mpas and the general public, as well as for the physical
environment.

Environmental costs

47. One inevitable disbenefit of the requirement is that formal, mandatory EIA is a process which can
take a number of months. During this time, mineral working at active sites can continue under the
existing, unmadified, planning conditions. But, overall, the Secretary of State considers that there will be
long term environmental benefits from the systematic application of EIA in these cases where the mpa
believes the operations still to be carried out under existing planning permissions at mineral sites will
have significant environmental impacts.

Social benefits

48. Local residents will benefit from knowing that where reviews are currently stalled for want of full
environmental information sites will in future meet the required environmental standards. Individual
operators and the mining industry as a whole will benefit from the updating of permissions to meet
environmental standards in terms of, respectively, local communities and wider public perception.

Social costs

49, There may be wider social costs to local communities if there are job losses as a result of non-
compliance with the regulations and site operations are automatically suspended.

Assessment of the costs and benefits of amended option 4

50. Amended option 4 would entail some additional costs and benefits to those identified in relation
to option 3. Note the costs of providing the ESs as described in Annex 1 are included in this option. The
savings of the potential fines that could be levied in option 4 are also included in this option.

Economic benefits

51. Economic benefits would accrue from the, hopefully, deterrent effect of the sanctions of
automatic suspension and cessation of permissions (through the making and confirmation of prohibition
orders) which would encourage the provision of the necessary information to enable reviews to be
completed, jobs retained and continuity of mineral supply. The proposed sanction of cessation of
permission(s), through the making and confirmation of prohibition orders, provides a means to ensure
the greater protection of the environment than would otherwise be possible if the sanction of, potentially
indefinite, automatic suspension of operations alone was triggered. If any prohibition order is confirmed
then the operator would be responsible for restoring the site after two years of automatic suspension.
There would be an economic benefit to council taxpayers since the mpa could otherwise be responsible
for these costs. There would also be economic benefits in relation to sites in multiple operation from the
focussing of enforcement of suspension and any cessation of permission(s) only on defaulting operators.
Benefits would accrue from the continued mineral working by compliant operators.

Economic costs

52. There would be minimal costs to operators of providing additional information to the mpa at
‘screening’ and ‘scoping’ stage to determine whether environmental impact assessment of the remaining
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mineral operations was necessary and, if so, what should be included in the ES. Most operators provide
this information willingly and voluntarily at present and so the proposed additional sanction may only
need to be used rarely. This proposed sanction simply ensures that the information will be provided in
every case; thus ‘levelling the playing field’ for all mineral operators.

53. An informal survey of mpas in 2006 found that the automatic suspension sanction had not been
used in England since its introduction in 2000 (although the threat of it had been successful in bringing
forward outstanding environmental information). Although it is envisaged that the proposed sanction of
automatic suspension will, in future be used only rarely, and the sanction of cessation of permission(s)
even more rarely, there would be costs for operators and the relevant mpa if a prohibition order was
confirmed by the Secretary of State following two years automatic suspension for non-provision of
necessary information. For operators, there would be administrative costs associated with responses to
the order, including the cost of presenting a case at an inquiry if any party wished to contest the order.

54, However, the major costs to operators would be those arising from lost production as a result of
automatic suspension and, if the environmental or other information continued not to be provided,
prohibition of operations after confirmation of a prohibition order by the Secretary of State. In the event
of confirmation of a prohibition order, there could be costs to operators of restoring the site. These costs,
which are impossible to estimate since they will vary according to site conditions, would be avoided (in
the case of restoration until the planned cessation of working) if the necessary environmental or other
information was provided and the proposed sanctions will help to ensure that it is.

55. For mpas, there would be the costs of making and justifying an order, including the possible
additional cost of presenting a case at an inquiry into any objections to it. The proposed regulations will
impose a duty on mpas to make prohibition orders after two years of automatic suspension for non
provision of ESs, further or other information. This is to prevent sites remaining in suspension potentially
indefinitely.

56. Mpas would need to pay compensation to operators if a prohibition order is confirmed by the
Secretary of State (although the level of compensation is abated according to compensation regulations
made in 1997). The Government anticipates that any such orders will be very rare. It is impossible to
estimate the amount of compensation which may be payable to operators if such an order was ever
confirmed. That would depend upon the circumstances of the particular site and what, if any, work would
be necessary which is not classed as restoration or aftercare which the operator is obliged to fund. With
prohibition orders, no compensation is payable for the value of mineral reserves, mineral waste not
deposited or void space not filled. Estimates of the administration costs of making prohibition orders from
mpas responding to the consultation proposals ranged from £30, 000 to around £50,000 per order.

57. The proposed duty for prohibition orders to be made in the very specific and, the Government
believes very infrequent, circumstances where mineral sites remain in automatic suspension for two
years for want of the necessary information to carry out EIA, constitutes a potential new burden on mpa
finances. The Government does not believe that this potential new burden would be felt by all mpas and
with any kind of frequency. On the contrary, it thinks that the proposed provision, intended to avoid the
potential environmental problems arising from a site remaining in suspension indefinitely, is likely to have
a deterrent effect and to be used very rarely and only by a few mpas, if at all. The Government will seek
additional resources to meet any quantified additional financial burden on any mpa which might arise
because of the making of a prohibition order in the very special circumstances provided for in the
proposed regulations

Environmental benefits

58. The proposed information procedure (see paragraph 22) ensures that there is clarity about, and a
time limit for, the provision of a new ES to enable the stalled reviews to be completed. This will provide
clarity and certainty and a route to the timely implementation of modern operating conditions in
accordance with up to date environmental standards. The proposed sanctions of automatic suspension
and, if necessary, cessation of permission(s) to encourage operators to provide additional information at
‘screening’ and ‘scoping’ stage has the benefit of ensuring that mineral development which is likely to
have a significant environmental effect on the environment is identified and new operating conditions are
determined which have been fully informed by an environmental assessment. The proposal for cessation
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of permission(s) would ensure that suspension did not carry on potentially indefinitely and sites were
appropriately and promptly restored.

Environmental costs

59. No additional environmental costs than those applying to option 3 have been identified for
amended option 4.

Social benefits

60. Under this option, local communities would benefit from the hopefully deterrent effect of sanctions
for non-provision of information which, like applicant substitution, would help ensure that reviews were
progressed in a timely fashion and jobs and mineral supply protected as a result. Local communities
would also benefit from certainty that environmental problems at suspended sites would be addressed
promptly and sites would be restored following the confirmation of any prohibition order.

Social costs

61. Marginal additional social costs to those identified under option 3 will arise if a suspended site
which had been expected to resume operations permanently ceases production, and jobs are
permanently lost, because of the confirmation of a prohibition order.

Conclusions

62. Option (4) is preferred as it will avoid the potentially large fines from the ECJ (see Annex 4). In
addition, it will avoid mpas having to pay compensation for conditions adversely affecting working rights.
It should also keep suspension of sites to a minimum.

Specific Impact Tests
Competition Assessment

63. It is currently competitively unfair that most mineral operators have voluntarily produced
environmental information while a minority have refused to provide the information.

64. There are no competition issues arising under amended option 4 because after the proposed
regulations come into force EIA will be applied consistently to all minerals conditions reviews, and the
operators of the sites where reviews are ‘stalled’ because of the failure to provide all or some
environmental information are being treated no differently than any other firm in the same circumstances.
Similarly, the proposed sanctions would, if imposed, apply equally to all mineral operators.

Small Firms’ Impact Test (SFIT)
65. Full details of the SFIT are in Annex 2 to this Impact Assessment.

66. In England a telephone survey was conducted in 2006 of a sample of four small firms operating
at sites where reviews were ‘stalled’. Each firm confirmed that there would be a ‘significant’ financial
impact, including in one case the possibility of going ‘bankrupt’ if an ES was required. While none of the
operators could be precise on the cost of providing the information at that stage, they estimated that the
cost would range from £10,000 to over £100,000 which reflected the scope of information requested by
the mpas.

67. The average cost of producing an ES was estimated by respondents to the consultation
proposals in 2007 as between £50,000 and £100,000. Taking the mid point of £75,000, this figure is
estimated to be around 6% of the average turnover of small firms engaged in mining and quarrying
except energy producing materials and the mining of metal ores. [Source of average turnover figures:
data from the Annual Business Inquiry 2006 (provisional): Office of National Statistics]. The
proposed regulations will bring the operators of ‘stalled’ review sites into line with the rest of the sector
who have already provided the environmental information to inform initial conditions reviews. Similarly,
the sanctions described under amended option 4 would apply equally to all mineral operators who
chose not to provide the necessary environmental information. While the costs of producing ESs will be
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significant for individual small firms with low turnovers, the requirements of the EIA Directive have to be
applied consistently.

Legal Aid assessment
68. We do not believe that the proposals in amended option 4 will have any impact on Legal Aid.
Sustainable Development assessment

69. We do not believe that the proposals in amended option 4 will have any impact on sustainable
development.

Carbon assessment

70. We do not believe that the proposals in amended option 4 will have any impact on quantities of
carbon.

Other Environment assessment

71. We do not believe that the proposals in amended option 4 will have any other impact on the
environment additional to those impacts identified in paragraphs 55 and 56.

Health impact assessment

72. The provision of an ES under options 2, 3 and amended 4 to inform the mpa's consideration of
new conditions would assess the impact of continued mineral working on residents, wildlife and
landscape. Its provisions could help to reduce the health impact of future mineral working to a greater
degree than if no EIA was carried out.

Race, Disability and Gender Equality assessments

73. We do not believe that the proposals in amended option 4 will have any impact on race, disability
and gender equality.

Human Rights assessment
74. Full details of the Human Rights assessment are in Annex 3 to this Impact Assessment.

75. To the extent that the proposed regulations might engage Article 1 of Protocol 1, the Secretary of
State’s view is that any control of use of land would be necessary and proportionate to ensure compliance
with the EIA Directive and for the protection of the environment. Automatic suspension for non-provision of
environmental information, as provided for in the EIA Regulations 2000, has had a deterrent effect in
England (see paragraph 51). It is reasonable that it should be in place to encourage, if necessary, the
provision of outstanding information to enable the stalled initial reviews to be completed. The Government
considers that the proposed further sanction of cessation of permission(s) after two years automatic
suspension for non-provision of the necessary environmental or other information is necessary and
proportionate to address the environmental problems which could result from the otherwise potentially
indefinite suspension.

76. The proposed regulations and accompanying guidance make provision to ensure that innocent
operators on sites in multiple operations are not unreasonably prevented from working due to the failure of
other operators to provide the necessary information to support EIA.

77. The information procedure (see paragraph 22 above) provides for independent screening and
scoping directions by the Secretary of State at the request of applicants with stalled reviews. The
prohibition order sanction incorporates provision for confirmation by the Secretary of State. Overall, the
proposed regulations strike an appropriate balance between the interests of the operator and the wider

23



public interest in ensuring that the stalled initial reviews are now completed as quickly as possible and to
ensure that minerals development is carried out in accordance with modern conditions which adequately
protect the environment.

Rural assessment

78. Minerals can only be worked where they are found and most mineral working takes place in rural
areas. However if environmental information to determine conditions is not forthcoming this may have a
deleterious effect on the landscape. When working, all stalled review sites would provide employment
opportunities for local communities.

Implementation, Enforcement, Sanctions and Monitoring

79. It is proposed that the regulations will come into effect in [June 2008]. Under amended option 4,
the proposed regulations impose on mpas, the Secretary of State and operators of sites where reviews
are stalled a time-limited notification procedure. Operators will be formally notified whether the remaining
permitted development is subject to EIA (and so whether an ES needs to be provided). If so, they will be
notified what should be included in the ES and by when it should be provided. The accompanying
guidance will encourage mpas to identify any information provided prior to the commencement of the
proposed regulations which is still up to date and relevant and can be included in the new ES. Operators
will be required to confirm that the information will be provided by the specified date, if necessary, having
sought screening (to determine whether EIA is required) and scoping (to determine the scope of an ES)
directions from the Secretary of State. If the information is not provided by the date agreed with the
mpa, mineral development on the site will be automatically suspended until it is provided.

80. Under amended option 4, mpas will be advised in guidance to accompany the proposed
regulations on their powers to take action under Part VII of the Town and Country Planning Act 1990 to
enforce (where necessary) against development in breach of automatic suspension. In this way, mpas
may, where appropriate, in relation to sites in multiple operation, focus enforcement only on the
defaulting operator. Similarly, the guidance will advise that mpas can consider using their existing
powers to make a suspension order to require remediation of any environmental problems after 12
months of automatic suspension for non provision of the necessary environmental information. The
proposed regulations include a duty on mpas requiring them to make a prohibition order to cease the
permission(s) if the environmental or other information is still not forthcoming after two years of
automatic suspension. The proposed regulations provide, where necessary for an order to be focussed
so that only the permission relating to the defaulting operator is ceased.

Monitoring and review
81. Monitoring and review will be needed to ensure that the proposed regulations are appropriately
and proportionately implemented in respect of the ‘stalled’ and other EIA reviews. Mpas will be asked

periodically about the progress in completing the stalled reviews, including any triggering of the
sanctions.
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Specific Impact Tests: Checklist

Use the table below to demonstrate how broadly you have considered the potential impacts of your
policy options.

Ensure that the results of any tests that impact on the cost-benefit analysis are contained within
the main evidence base; other results may be annexed.
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Annexes

Annex 1: Assumptions for Calculation of Costs of Providing Environmental Statements

e The stalled review applications and appeals have been sorted into 5 categories:
1. No ES needed due to reduction in site area or mineral development since the application was
submitted (2)
Part of the ES completed no alternative development proposed (12)
Part of the ES completed and an alternative development proposed (4)
None of the ES completed no alternative development proposed (16)
None of the ES completed and an alternative development proposed (12)

arwn

e The numbers of each category have been taken from our monitoring of the progress of the stalled
applications in England (last checked comprehensively in August 2007) and the current situation on
stalled appeals. This breakdown therefore represents a ‘worst case’ scenario. We would expect at
least some of the reviews to have progressed in recent months.

e The regulations will result in applicants providing a new ES in all cases, including those where
applications for planning permission for alternative development are unsuccessful.

e The average cost of an ES is assumed to be £50,000-£100,000 as estimated by those responding to
the consultation in England on draft regulations.

e The chance that an alternative site will be granted planning permission (or approval given to
consolidation of permissions) is assumed to be 78%. This is the figure from development control
statistics 2006/07 for England for change of use category. Particular circumstances of the stalled
review sites mean that this proportion will only be an estimate.

e The proportion of the cost of producing a new ES that may be saved by including information from
any ES produced prior to the commencement of the proposed regulations assumed to range from
80% to 10%.

Annex 2: Small Firms’ Impact Test (SFIT)

1. In April 2006 the Secretary of State wrote to the 25 operators of the 41 sites in England where initial
condition reviews were then ‘stalled’ asking that they voluntarily provide the outstanding environmental
information. Some responded that the cost of providing the environmental information would be
prohibitive as their mineral operations were small and low key, and in some cases mineral operations
had ceased making the provision of an ES unnecessary. It was also clear from the responses that the
applications were ‘stalled’ for a variety of reasons, not always simply because environmental information
has not been provided to enable new conditions to be determined. For example, the site may currently
be dormant and a new use of the site is being promoted, eg. housing, through a new planning
permission.

2. The April 2006 letter was followed up with telephone interviews of a sample of four small firms
operating at ‘stalled’ sites. Each firm confirmed that there would be a ‘significant’ financial impact,
including in one case the possibility of going ‘bankrupt’ if an ES was required. While none of the
operators could be precise on the cost of providing the information at that stage, they estimated that the
cost would range from £10,000 to over £100,000 which reflected the scope of information requested by
the mpas. In the latter case, an operator was hoping to re-negotiate with the mpa on the requirements for
information in order to reduce the cost. The work of producing the information would also draw staff
away from the day to day operation of the business.

3. The vast majority of mineral extraction operations can be termed small or medium sized businesses
from the point of view of numbers of employees. However, identifying mineral businesses as SMEs does
not reveal the ability of operators to produce and pay for ESs. Depending on the nature and quantity of
mineral being extracted, turnover and profits can be substantial, compared to the number of people
employed. While the requirement to produce an ES will tend to bear more heavily on smaller businesses
as a proportion of turnover, it is a requirement that has been applied to the mineral industry in general
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since 2000, with the overwhelming majority of operators complying. There is no provision in
environmental regulations for smaller firms to operate to lower environmental standards than larger ones
and the Government has a duty to fully transpose the EIA Directive or face proceedings in the ECJ.

4. The Government recognises that the cost of producing an ES may be significant for small mining
companies with low turnover and acknowledges the concerns from some of the smaller firms on the
likely impact this will have on their operations. The average cost of producing an ES was estimated by
respondents to the consultation proposals as between £50,000 and £100,000. Taking the mid point of
£75,000, this figure is estimated to be around 6% of the average turnover of small firms engaged in
mining and quarrying except energy producing materials and the mining of metal ores. [Source of
average turnover figures: data from the Annual Business Inquiry 2006 (provisional): Office of
National Statistics]. The cost of producing ESs will have a significant impact on some of the small
businesses in the sector with individually lower turnovers. The information procedure (paragraph 22 of
Evidence Base), with at least 4 months (or an extended period as agreed by the mpa) for the provision of
a new ES from the date of scoping opinions or directions, will help to mitigate the impact of the proposed
regulations on firms with a lower turnover which have reviews stalled for the want of the necessary
information.

5. However, the requirements of the EIA Directive have to be applied consistently; they make no
distinction in terms of ability to pay. The proposed regulations will bring the operators of ‘stalled’ review
sites into line with the rest of the sector who have already provided the environmental information to
inform initial conditions reviews. For those few operators who might continue to default after a two year
period of automatic suspension, mpas will be required to make a prohibition order which, if confirmed,
will cease their planning permission(s) and restore the whole or part of the site permanently.

6. The sanctions described under amended option 4 above would apply equally to all mineral operators
who chose not to provide the necessary environmental information and the information procedure (for
stalled reviews) and prohibition orders (potentially for all EIA reviews) include safeguards in terms of
independent confirmation by the Secretary of State . In the case of a prohibition order, the Secretary of
State is required to consider any objections from operators before confirming any order and to provide
for the payment of limited compensation.
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Annex 3: Human Rights assessment

1. The provisions in the proposed regulations (paragraphs 18, 20 and 21 of the
Evidence Base) have been assessed for compliance with Article 1 of Protocol 1 (right to
enjoy property) and Article 6 (right to a fair trial) of the European Convention on Human
Rights (ECHR). To the extent that the proposed regulations might engage Article 1 of
Protocol 1, the Secretary of State’s view is that any control of use of land would be
necessary and proportionate to ensure compliance with the EIA Directive and for the
protection of the environment. In particular, the proposed 4 month period (or such
longer period as the mpa agrees in a particular case) before automatic suspension is
triggered for submission of a new ES following scoping opinions or directions, strikes
an appropriate balance between the interests of the operator and the wider public
interest in ensuring that the stalled initial conditions reviews are now completed as
quickly as possible and to ensure that minerals development is carried out in accordance
with modern conditions which adequately protect the environment.

2. An informal survey of mpas in 2006 found that automatic suspension for non-
provision of environmental information, as provided for in the EIA Regulations 2000, has
had a deterrent effect in England (paragraph 52 of Evidence Base). It is reasonable that
it should be in place to encourage, if necessary, the provision of environmental
information to enable the stalled initial reviews to be completed. The Government
considers that the proposed further sanction of cessation of permission(s) after two
years automatic suspension for non-provision of the necessary environmental or other
information is necessary and proportionate to address the environmental problems
which could result from the otherwise potentially indefinite suspension. Any such orders
though are likely to be very rare indeed. Although mpas will be under a duty to make
them after two years automatic suspension, confirmation will only follow after
independent consideration by the Secretary of State of objections to such orders. In
addition, compensation (although expected to be minimal) may be paid if a prohibition
order is confirmed by the Secretary of State.

3. The Government has also assessed the ECHR implications of suspension being
triggered, and where necessary, cessation of permission(s) by prohibition order, on
mineral sites in multiple operation where some operators might have provided the
necessary environmental or other information, and others have not. Whilst automatic
suspension would deprive a compliant operator of planning permission for their operations
until the information was provided by the defaulting operator, mpas have discretion about
whether to take enforcement action in these circumstances and who to take enforcement
action against. Guidance to accompany the proposed regulations will provide advice on
focussed enforcement of suspension in order that as far as possible only defaulting
operators are targeted and compliant operators are not unreasonably prevented from
working.

4. The objective of the proposed prohibition order sanction is to prevent mineral
permission reviews becoming and remaining stalled and to deal with the environmental
dereliction resulting from otherwise potentially indefinite suspension through the long-
term failure to provide information. A prohibition order enables the imposition of
restoration and aftercare conditions to deal with the potential environmental problems.
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The Government has concluded that the imposition of a duty on mpas to make
prohibition orders, enabling restoration and aftercare conditions to be imposed to
prevent dereliction, would be a legitimate aim in support of the EIA Directive and within
the vires of the powers under which the regulations will be made and also a
proportionate means of achieving the objective described above. The criteria for making
any of these orders (which will, the Government believes, be very rare indeed) will be
modified so that an mpa could focus an order relating to a site in multiple operation on
ceasing that part of the mineral permission(s) that applies to the defaulting operator. In
addition, the Secretary of State would have full discretion to consider objections to
orders and could refuse to confirm any order if the defaulting operator has a reasonable
excuse for the delay in providing the information or if the Secretary of State felt that a
compliant operator was affected.

Annex 4: Fines levied by ECJ on non compliant Member States

1. Article 228 of the European Community (EC) Treaty concerns the final stages of
infringements of Community law (EC Directives). Since the implementation of the
Maastricht Treaty in 1996 the European Court of Justice (ECJ) has been able to impose
financial sanctions on any Member State which fails to implement a judgement from the
ECJ establishing an infringement of Community law. While the final decision on the
imposition of financial sanctions lies with the Court, the European Commission initiates
Article 228 procedure and has published details of the principles on which it will base its
recommendations to the Court for a financial penalty to be imposed. These principles
can be viewed at:

http://ec.europa.eu/community law/docs/docs_infringements/sec_2005_1658 en.pdf

2. The Commission's recommendations are based on the following three criteria:

the seriousness of the infringement;
o its duration; and
the need to ensure that the penalty itself is a deterrent to further infringements.

3. From 2005, the Commission has warned that it will usually recommend both a
penalty for each day between the judgement of the Court that there has been an
infringement and compliance with the Directive, together with a lump sum penalising the
continuation of the infringement between the first judgement on non-compliance and the
judgement delivered under Article 228. Subject to ratification by member states of the
Treaty of Lisbon, it is expected that in 2009 the Article 228 procedure will change. As a
result, the Commission will be able, more quickly than at present, to refer cases of non-
compliance to the Court with a recommendation for a fine.

4, Since 2000, three Member States have been fined. None of these related to any
infringement of the EIA Directive. However, in each case the fines were large and
successive cases were subject to progressively greater fines. In the first case, a fine of
Eur 20,000 was imposed for each day of delay in implementing measures required by a
Directive. In the second case, a fine of Eur 624,150 per year and per 1% of bathing
areas not conforming to the Bathing Waters Directive for the year in question. Finally, in
the most recent case, the fine was Eur 57,761,250 for each period of 6 months from the
date of the judgement, together with a lump sum penalty of Eur 20,000,000.
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